
 
 
Mr. Ron Carinci, Board Chair 

Ms. Vickery Bowles, City Librarian 
Toronto Public Library Board 
789 Yonge Street 
Toronto, Ontario M4W 2G8 
 
Dear Mr. Carinci and Ms. Bowles; 
 
Thank you for your letter of response. I realize that intellectual freedom is an important value 
and understand the concerns you have raised regarding Charter rights and filtering.  
 
However, accessing pornography on public library computers goes beyond expressions that 
are unconventional, unpopular, or unacceptable.  
 
Today’s “adult content” is misogynistic, violent, degrading, racist, and normalizes rape culture.  
Among the documented harms of pornography is the link between pornography use and 
sexual violence.1   
 
It is “reasonable in a free and democratic society” to establish limits to the Charter section 
2(b), based on the growing body of evidence regarding pornography as a public health crisis 
and Supreme Court precedent. 
 
In R vs. Butler, the Supreme Court of Canada found that the limiting of Charter rights was 
warranted to “prevent the harm that may come about from the attitudes promoted by 
pornography, and thus to minimize dangers to society.”  The Court further noted that 
obscenity [pornography in this case] could encourage degrading views of women and could 
promote violence, contradicting the view of Canada as a society in which people are equal.2 
Please see further details regarding this case and the application to filtering by the Toronto 
Public Library (TPL) in the addendum to this letter.  
 
Given the Supreme Court’s concern regarding the harmful impacts of pornography on adults 
and society at large, I would ask that the Toronto Public Library, as one of the largest library 
systems in Canada, lead the way to create a safe environment for all patrons and staff by 
reconsidering installing filters on all computers.   
 
I believe that installing filters would create a balance between the high value of intellectual 
freedom and public harm; both of adults consuming this misogynistic material and those who 
experience unwanted exposure through their viewing.  
 
I would appreciate hearing back from you on this matter.  Please consider choosing change. 
Sincerely,   

                                                        
1 http://www.socialcostsofpornography.com/Layden_Pornography_and_Violence.pdf accessed Nov. 24, 2016 
2 R v Butler, [1992] 1 SCR 48.  

http://www.socialcostsofpornography.com/Layden_Pornography_and_Violence.pdf


Limits to Freedom of Expression in Canadian Jurisprudence: Prepared for Defend Dignity  
 
What is a reasonable limit to a Charter right?  
In order to determine whether a violation of a Charter right can be justified under section 1 of the 
Charter, the courts use the “Oakes test”.1 The test is outlined below and is applied in the next section. 
In order to be deemed justifiable, an infringement must pass every element of the test.  
 
1. Is there a pressing and substantial objective?2  
2. Are the means proportional?3  

(a) Was there a rational connection between the objective of the law and the infringement to the 
right at issue?  
(b) Does the law minimally impair the rights of those affected by the infringement?  
(c) Was there proportionality between the infringement and the objective?  

 
One case in particular is relevant to this discussion:  
 
In R v Butler (“Butler”), the Supreme Court of Canada was called upon to determine whether the laws 
against obscenity (in reference to pornography) in the Criminal Code constituted a breach of the right 
of freedom of expression under section 2(b) of the Charter, and if so whether this could be justified 
under section 1 of the Charter.  
 
The Court determined that such laws did in fact constitute an infringement on section 2(b) rights, and 
then proceeded to use the Oakes analysis to determine that such a limit was justified.  
 
In determining whether there was a pressing and substantial objective that would warrant the limiting 
of rights, the Court found that the objective of the provisions in the Criminal Code was to “prevent the 
harm that may come about from the attitudes promoted by pornography, and thus to minimize 
dangers to society”4. The Court further noted that obscenity could encourage degrading views of 
women and could promote violence, contradicting the view of Canada as a society in which people are 
equal. The Court therefore concluded that the stated objective was indeed pressing and substantial.  
 
Moving to the second branch of the Oakes test, the Court found that outlawing obscenity in order to 
protect the possible harm to society was a proportional measure, and it was therefore a justifiable 
infringement on the right to freedom of expression. Importantly, especially given the TPL’s asserted 
duty to uphold intellectual freedom, the Court stated that “the kind of expression which is sought to be 
advanced does not stand on equal footing with other kinds of expression which directly engage the 
"core" of the freedom of expression values"5. The Court also notes that “there is a sufficiently rational 
link between the criminal sanction, which demonstrates our community’s disapproval of the 
dissemination of materials which potentially victimize women and which restricts the negative 
influence which such materials have on changes in attitudes and behaviour, and the objective"6. This 
strong wording demonstrates the attitude of the Supreme Court towards pornography, thus suggesting 
that limits upon such a form of expression are considered to be important where they play a role in 
protecting the greater Canadian society.  
 
Application to “Choose Change” and the Toronto Public Library  
Bearing in mind the analysis of the Supreme Court in Butler, we would urge the Toronto Public Library 
to, at the very least, go further in their analysis to consider whether such an infringement is reasonable 
in a free and democratic society.  
 
  



Defend Dignity would argue that an infringement on the right to freedom of expression is reasonable 
for the following reasons:  
1) Objective of the measure  
 
The objective is to prevent harm caused to the public by the viewing of pornography in public libraries. 
This objective is similar to the stated objective in Butler and is thus in line with the objectives of the 
Canadian government as evidenced in the Criminal Code. It is important to emphasize that this is not 
simply an area “which some individuals and groups consider unconventional, unpopular or 
unacceptable”, as the TPL states in its letter, but rather one which has been legislated against in the 
Criminal Code and which the Supreme Court of Canada, the highest court in our nation, has deemed to 
be an issue directly linked to the “avoidance of harm to our society”.  
 
2) Are the means proportional?  
 
Is there a rational connection between the objective of the law and the infringement to the right at 
issue?  
Yes, there is a rational connection between the infringement of the right and the objective, given the 
increasingly documented link between the use of pornography and sexual violence. In Butler, the 
Supreme Court stated that it was not essential to prove a link as it was reasonable to assume that with 
continued exposure to pornography, viewers would become desensitized and that their behaviour 
could be impacted.  
 
Is there minimal impairment?  
 
The TPL has stated in its letter that it is currently balancing the rights of freedom of expression with the 
obligation to protect from harm by placing filters on computers used for children. However, it would be 
important to emphasize this is not sufficient because this does nothing to address the harmful impacts 
that pornography has on adults, and in turn on society at large, which was very much the concern of 
the Court in Butler. As such, there is not a lesser way of achieving this objective as any access to 
pornography at the public library would leave open the possibility of harm. Also, as you noted in your 
initial letter, filtering technology has improved significantly which addresses the concerns raised about 
“over-filtering”.  
 
Is there proportionality between the infringement and the objective?  
 
Given the arguments made above, the installation of filters on all computers would be proportional to 
the objective, as it does not infringe rights more than it needs to, especially in light of improvements to 
filtering technology.  
 
Conclusion  
In summary, the TPL’s assertion that placing filters on all TPL computers would be an infringement on 
the right to freedom of expression is an incomplete argument and ignores the possibility that rights can 
and should be limited where it is necessary and reasonable to do so. The above discussion 
demonstrates that reasonable limits (or “infringements”) to Charter rights are a healthy characteristic 
of a free and democratic society, and one should not shy away from such limits.   
 
1.   This test originates in a Supreme Court of Canada case called R v Oakes, [1986] 1 SCR 103.  
2.   This involves looking at the importance of the objective of the limiting measure. The objective of the limitation to a 

right must be important enough to warrant overriding a constitutionally protected right or freedom.  
3.   The means chosen to reach this objective must be proportionate to the violation of a right (e.g. if there is a less 

intrusive way of achieving the objective, the less intrusive way should be chosen).   
4.   Butler, p. 48.  
5.   Butler, p. 51  
6.  Butler, pp. 55-56  


